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Compliance

Introduction

A lot of examples not only from the current press, but especially recent experiences in the daily practice 

of the CMS Employment & Pensions Group show that corruption and other forms of misconduct are a 

big issue for companies. Regardless of the respective sector, there is an urgent need for action in terms of 

compliance and corporate code of conduct issues in order to avoid, as far as possible, illegal conduct on 

the part of representatives of companies and damage arising from such conduct.

Consequences of Non-Compliance

Neglecting to implement a proper compliance system can lead to a number of consequences. In the event 

of non-observance of the statutory provisions, there is not only the risk that the officers held will have to 

face individual criminal proceedings. Rather, if criminal conduct is in question, in addition to fines for the 

companies and officers held skimming off of returns achieved by such means also comes into considera-

tion. Moreover, there is the impending threat of considerable image loss and immense claims for damages 

by principals and competitors.

In the light of the experience we have gained over many years of developing and structuring such systems, 

introducing compliance systems is becoming increasingly important. Ultimately, clear regulation with regard 

to organisation and responsibility is the prerequisite for ensuring that the necessary steps are taken to com-

ply with the relevant laws and standard provisions.

Mandatory Rules

Introducing compliance systems is by no means voluntary. Rather, setting up and monitoring such systems

is part of the care of a prudent businessman which both the board and management must observe. 

Germany has already implemented a corporate governance codex, which since June 2007 has also included 

special compliance requirements such as information rules between the board of directors and the supervi-

sory board. An infringement of these rules may result in serious damage. After all, incumbents of office can 

be held liable if criminal acts are committed from inside a company. Apart from that, properly functioning 

risk management assumes appropriate measures as does the US American Sarbanes Oxley Act (SOX). Even 

if this Act is primarily aimed at companies listed on the US American stock exchange, it is also applicable to 

subsidiaries of such companies outside the USA.

Three Steps to Sustainable Compliance

The point of departure of any consideration in terms of a practicable and effective compliance system is 

carrying out a risk analysis in a company. Once enterprises have become aware of the risks, a commitment 

must be made by management in the form of a clear basic attitude and/or corporate culture which must be 

communicated to the entire staff. In this connection, in addition to information and training events, rules 

of conduct and ethical guidelines are of fundamental importance.
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The second step is creating a structure within corporate management which makes it possible to imple-

ment the compliance system. A compliance officer could monitor observance of the compliance system and 

be available to employees as a concrete contact person. Legal transactions that are particularly vulnerable 

(e.g. opening bank accounts at credit institutes and giving and receiving gifts) should be catalogued and 

made conditional on the consent of corporate management. Of course, consideration would have to be 

given to individual cases. To ensure compliance, fixed periods for review and reporting must be laid down, 

within which the board and management and, in the event, compliance officers, undertake review of the 

status quo and its functional integrity.

Finally, the third step and crucial element of any compliance system in an enterprise is an organisation 

enabling management to have an overview of the economic and financial situation of the enterprise. In ad-

dition to separating and monitoring functions that are potentially burdened by a conflict of interests (pur-

chasing, accounting control, investment applications etc.) it is necessary to lay down monitoring units with 

regard to the compliance system. Our experience has shown that so-called indicator lists lend themselves 

to identifying risks. In addition to the dual control principle, checklists and continuous or random checks at 

regular intervals are suitable as a means of employee surveillance. 

Whistleblowing Hotlines

Finally, the introduction of whistleblowing provisions should not be disregarded. In many cases, the im-

plementation of special whistleblowing hotlines for employees can be recommended. A contact point can 

bundle information about possible misconduct within the company. Employees of an enterprise are the 

first to identify malpractice so that this is a resource that should not be waived. At the same time, possible 

punishments for whistleblowing such as termination of the employment agreement, suspension or harsh 

mistreatment by other employees must be ruled out. 

Another positive effect of sensible enterprise or group-related whistleblowing provisions is the fact that 

they reduce the risk of employees going directly to the general public. 

Labour Law Aspects

In terms of labour law, for the most part, implementing a compliance system requires both individual and 

collective agreements, there also being the possible requirement to observe the obligation to inform and 

consult the employee representatives. In some countries, essential aspects of a code of conduct are subject 

to works council approval and must be implemented in the form of a works council agreement. The main 

advantage of such a works council agreement is that it makes negotiations with every single individual 

employee superfluous. 

In any case, it is necessary to analyse all aspects of labour law that are likely to be affected by the imple-

mentation of the compliance system. This is especially true for international enterprises that have to comply 

with different national legal standards. In particular, the US-American codes of conduct often contain claus-

es (like, for example, rules regarding drug tests or intimate relationships between colleagues) that would be 
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regarded as non-valid or debatable according to other national legal systems. The same applies to sanctions 

that every successful compliance system should include. 

Also, in practice, the significance of data protection and, above all, of security in telecommunications have 

skyrocketed. In this context, from the enterprises’ point of view, it is not only important to ensure compli-

ance with national data protection provisions, but rather, special precautionary measures with regard to 

data protection in terms of international activities often have to be implemented in order to be able to 

comply with the entrepreneurial and statutory purpose, also within a group.

Conclusion

In summary, we can state that in view of the increasingly more tightly woven net of regulations and provi-

sions aimed at combating misconduct in enterprises, a compliance system is indispensable. There are, 

unfortunately, no concrete recommendations that are universally applicable. Rather, our experience has 

shown that what is needed is a tailor-made system which can identify typically entrepreneurial risks and 

draw on existing structures. It is only in this way that the highest possible degree of legal certainty can be 

achieved while at the same time minimising the costs.

Please do not hesitate to contact us if you have any questions on these aspects. 

We would be pleased to make our services available to you of course in this regard and also with regard 

to making an analysis and, in the event, with regard to improving your current system of protection from 

illegal conduct by representatives of your enterprise. The important thing is that these steps are taken regu-

larly and that the results are documented.
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CMS Employment and Pensions Group

The Employment and Pensions group of CMS advises national and international organisations on all aspects 

of employment law issues that affect businesses across Europe. Our solutions are based on a broad experi-

ence in specific business environments and industry sectors. 

We offer coordinated European advice through a single point of contact. Thus, clients can deal with a local 

firm in their own country using their own language whilst benefiting from the integrated expertise of a 

wide multi-jurisdictional team of more than 200 practitioners.

Full range of employment law services

Our lawyers have particular expertise in all the legal aspects of the following areas: 

	� compliance with national and international laws and standards 

	 individual and collective dismissals 

	� employee share/stock ownership

	 employee pension schemes

	 social security contributions

	 labour/trade union issues/disputes

	 employee and pensions aspects of mergers and acquisitions, outsourcing, nationalisation, 		

	 privatisation 

	 litigation to prevent employees competing with their former employer 

	 drafting employment contracts, company policies and collective agreements 

	 works councils at company, national and international levels

About CMS

CMS is the organisation of independent European law and tax firms of choice for organisations based in, 

or looking to move into, Europe. CMS provides a deep local understanding of legal, tax and business issues 

and delivers client-focused services through a joint strategy executed locally across 28 jurisdictions with

54 offices in Western and Central Europe and beyond. CMS was established in 1999 and today comprises 

nine CMS firms, employing over 2,400 lawyers and is headquartered in Frankfurt, Germany.

More information

Please phone your nearest CMS office or contact us at www.cmslegal.com for more details about CMS and 

the Employment and Pensions group.
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Contact Details

Austria
CMS Reich-Rohrwig Hainz
Vienna
Bernhard Hainz
T	 +43 1 404 43-1450
F	 +43 1 404 43-9000
E	 bernhard.hainz@cms-rrh.com

Christoph Wolf
T	 +43 1 404 43-1450
F	 +43 1 404 43-9000
E	 christoph.wolf@cms-rrh.com

Belgium
CMS DeBacker
Brussels 
Stanislas van Wassenhove
T	 +32 2 743 69-91
F	 +32 2 743 69-01
E	 stanislas.vanwassenhove@
	 cms-db.com

Michael de Leersnyder
T	 +32 2 743 69-69
F	 +32 2 743 69-01
E	 michael.deleersnyder@cms-db.com

CMS DeBacker
Antwerp
Jef Degrauwe
T	 + 32 3 206 01-49
F	 + 32 3 206 01-50
E	 jef.degrauwe@cms-db.com

Bulgaria
Pavlov and Partners Law Firm in cooperation 
with CMS Reich-Rohrwig Hainz
Sofia 
Gentscho Pavlov
T	 + 359 2 921 99-21
F	 + 359 2 921 99-29
E	 gentscho.pavlov@cms-rrh.com

China
CMS Cameron McKenna LLP 
Beijing Representative Office 
Beijing
Jonathan Selvadoray
T	 +86 21 62 89-6363
F	 +86 10 65 63-9809
E	 jonathan.selvadoray@cmck.com

CMS Bureau Francis Lefebvre and 
CMS Hasche Sigle, in cooperation with 
CMS Cameron McKenna 
Shanghai
Jonathan Selvadoray
T	 +86 21 62 89-6363
F	 +86 21 62 89-0731 
E	 jonathan.selvadoray@
	 shanghai.cmslegal.com

Ulrike Glueck
T	 +86 21 62 89-6363
F	 +86 21 62 89-0731
E	 ulrike.glueck@cms-hs.com

Croatia
CMS Reich-Rohrwig Hainz
Zagreb
Gregor Famira
T	 +385 1 48 25-600
F	 +385 1 48 25-601
E	 gregor.famira@cms-rrh.com

Czech Republic
CMS Cameron McKenna v.o.s.
Prague
Antonin Kazda
T	 +420 2 967 98-111
F	 +420 2 210 98-000
E	 antonin.kazda@cms-cmck.com

France
CMS Bureau Francis Lefebvre
Paris
Nicolas Callies
T	 +33 1 47 38-5500
F	 +33 1 47 38-6282
E	 nicolas.callies@cms-bfl.com

Alain Herrmann
T	 +33 1 47 38-5500
F	 +33 1 47 38-5579
E	 alain.herrmann@cms-bfl.com

Thierry Romand
T	 +33 1 47 38-5500
F	 +33 1 47 38-4086
E	 thierry.romand@cms-bfl.com

Nicolas de Sevin
T	 +33 1 47 38-5500
F	 +33 1 47 38-5579
E	 nicolas.desevin@cms-bfl.com

CMS Bureau Francis Lefebvre
Lyon
François Coutard
T	 +33 4 78 95 47 99
F	 +33 4 72 61 84 27
E	 f.coutard@bfl-avocats-lyon.com

Germany
CMS Hasche Sigle
Berlin
Marion Bernhardt
T	 +49 30 203 60-1406
F	 +49 30 203 60-2000
E	 marion.bernhardt@cms-hs.com

CMS Hasche Sigle
Cologne
Björn Gaul
T	 +49 221 77 16-128
F	 +49 221 77 16-252
E	 bjoern.gaul@cms-hs.com

Gerlind Wisskirchen
T	 +49 221 77 16-140
F	 +49 221 77 16-334
E	 gerlind.wisskirchen@cms-hs.com

CMS Hasche Sigle
Duesseldorf
Barbara Bittmann
T	 +49 211 49 34-418
F	 +49 211 49 34-126
E	 barbara.bittmann@cms-hs.com

CMS Hasche Sigle
Frankfurt am Main
Reiner Kurschat
T	 +49 69 717 01-312
F	 +49 69 717 01-40611
E	 reiner.kurschat@cms-hs.com

CMS Hasche Sigle
Hamburg
Bernd Roock
T	 +49 40 376 30-311
F	 +49 40 376 30-40511
E	 bernd.roock@cms-hs.com

CMS Hasche Sigle
Leipzig
Eckhart Braun
T	 +49 341 216 72-22
F	 +49 341 216 72-29
E	 eckhart.braun@cms-hs.com
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CMS Hasche Sigle
Munich
Dieter Straub
T	 +49 89 238 07-137
F	 +49 89 238 07-170
E	 dieter.straub@cms-hs.com

CMS Hasche Sigle
Stuttgart
Antje-Kathrin Uhl
T	 +49 711 97 64-921
F	 +49 711 97 64-900
E	 kathrin.uhl@cms-hs.com

Hungary
Ormai és Társai CMS Cameron McKenna LLP
Budapest
Gabriella Ormai
T	 +36 1 483 48-11
F	 +36 1 483 48-01
E	 gabriella.ormai@cms-cmck.com

Italy
CMS Adonnino Ascoli & Cavasola Scamoni
Rome
Fabrizio Spagnolo
T	 +39 06 47 81-51
F	 +39 06 48 37-55
E	 fabrizio.spagnolo@cms-aacs.com

The Netherlands
CMS Derks Star Busmann
Amsterdam
Marco Meijer
T	 +31 20 301 63-01
F	 +31 20 301 63-33
E	 marco.meijer@cms-dsb.com

Jos W. M. Pothof
T	 +31 20 301 63-01
F	 +31 20 301 63-33
E	 jos.pothof@cms-dsb.com

Poland
CMS Cameron McKenna 
Dariusz Greszta Spółka Komandytowa 
Warsaw
Katarzyna Dulewicz
T	 +48 22 520 55-19
F	 +48 22 520 55-56
E	 katarzyna.dulewicz@cms-cmck.com

ROMANIA
CMS Cameron McKenna SCA
Bucharest
Delia Dragomir
T	 +40 21 40 73-800
F	 +40 21 40 73-900
E	 delia.dragomir@cms-cmck.com

Russia
CMS International B.V.
Moscow
Leonid Zubarev
T	 +7 495 786-3085
F	 +7 495 786-4001
E	 leonid.zubarev@cms-cmck.com

Anastasija Schestopalowa
T	 +7 495 786-4000
F	 +7 495 786-4001
E	 anastasija.schestopalowa@cms-hs.com

Serbia
CMS Reich-Rohrwig Hasche Sigle
Belgrade
Radivoje Petrikić
T	 +381 11 320 89 00
F	 +381 11 303 89 30
E	 radivoje.petrikic@cms-rrh.com

Slovakia
CMS Reich-Rohrwig Hainz 
Rechtsanwälte GmbH and CMS Cameron 
McKenna v.o.s. in association with 
Ružička & partners, s.r.o.
Bratislava
Peter Šimo
T	 +421 2 54 43-3490
F	 +421 2 54 43-5906
E	 peter.simo@cms-rrh.com

Slovenia
CMS Reich-Rohrwig Hainz
Ljubljana
Aleš Lunder
T	 +386 1 620 52-10
F	 +386 1 620 52-11
E	 ales.lunder@cms-rrh.com

Spain
CMS Albiñana & Suárez de Lezo, S.L.P.
Madrid
Diana Rodriguez
T	 +34 91 45 19-326
F	 +34 91 44 29-333
E	 drodriguez@cms-asl.com

Switzerland
CMS von Erlach Henrici Ltd.
Zurich
Damiano Brusa
T	 +41 44 285 11-11
F	 +41 44 285 11-22
E	 damiano.brusa@cms-veh.com

Aline Wey Spiers
T	 +41 44 285 11-11
F	 +41 44 285 11-22
E	 aline.wey@cms-veh.com

Turkey
CMS Reich-Rohrwig Hainz
Turkish Desk Vienna
Döne Yalçın
T	 +43 1 404 43-3850
F	 +43 1 404 43-93850
E	 doene.yalcin@cms-rrh.com

UKRAINE
CMS Cameron McKenna LLC
Kyiv
Yaroslav Petrov
T	 +380 44 391 33-77
F	 +380 44 391 33-88
E	 yaroslav.petrov@cms-cmck.com

United Kingdom
CMS Cameron McKenna LLP
London
Anthony Fincham – Employment
T	 +44 20 73 67-2783
F	 +44 20 73 67-2000 
E	 anthony.fincham@cms-cmck.com

Mark Atkinson – Pensions
T	 +44 20 73 67-2184
F	 +44 20 73 67-2000
E	 mark.atkinson@cms-cmck.com
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CMS offices and associated offices: Amsterdam, Berlin, Brussels, London, Madrid, Paris, Rome, Vienna, Zurich, Aberdeen, Algiers, 

Antwerp, Arnhem, Beijing, Belgrade, Bratislava, Bristol, Bucharest, Budapest, Buenos Aires, Casablanca, Cologne, Dresden, Duesseldorf, 
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The members of CMS are in association with The Levant Lawyers with offices in Beirut, Abu Dhabi, Dubai and Kuwait City. 
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